STATE OF FLORI DA
DI VI SI ON OF ADM NI STRATI VE HEARI NGS

CUSTOM MOBI LI TY, | NC.,
Petitioner,

VS. Case No. 07-2136RU

AGENCY FOR HEALTH CARE
ADM NI STRATI ON
Respondent .

L N i gl W N N

FI NAL ORDER

On August 6, 2007, the Petitioner, Custom Mobility, Inc.
("Custom Mobility") filed Custom Mobility's Mtion for
Attorney's Fees and Costs pursuant to Section 57.105, Florida
Statutes. In the notion, Custom Mobility sought attorney's fees
and costs expended to defend itself against a Mdtion for Sumary
Final Order filed by the Agency for Health Care Adm nistration
("AHCA"). On August 9, 2007, AHCA filed its response in
opposition to Custom Mbility's notion seeking attorney's fees
and costs. Having determined that the argunents set forth in
the notion and response in opposition to the notion adequately
present the argunents of the parties and that this matter nay be
resolved as a matter of law, this order is entered w thout
heari ng.

In its Motion for Sunmary Final Order, AHCA argued that

Custom Mobility did not have standing to maintain its chall enge



to an agency statenent that had not adopted as a rule, as
required in Section 120.54(1)(a), Florida Statutes(2007). The
agency statenent challenged by Custom Mobility was a statistica
formula for cluster sanpling used to calculate an all eged
Medi cai d overpaynent to Custom Mobility. AHCA argued that
Custom Mobility had not shown that it had suffered an injury-in-
fact as a result of AHCA' s failure to adopt the statistica
formula as a rul e because it had received adequate notice of the
use of the statistical fornmula to calculate the all eged Medicaid
over paynments sought to be recovered by AHCA. AHCA's Modtion for
Summary Final O der was denied in an order entered July 13,
2007.
Custom Mobility argues in its notion that "AHCA has no

| egal or factual basis for arguing that Custom Mobility | acks
standing to bring this action under Section 120.56(4), F.S.,"
and that it is, therefore, entitled to an award of attorney's
fees pursuant to Section 57.105(1), Florida Statutes.
Section 57.105, Florida Statutes (2007), provides in pertinent
part:

(1) Upon the court's initiative or notion

of any party, the court shall award a

reasonabl e attorney's fee to be paid to the

prevailing party in equal armounts by the

|l osing party and the losing party's attorney

on any claimor defense at any tinme during a

civil proceeding or action in which the

court finds that the losing party or the
| osing party's attorney knew or shoul d have



known that a claimor defense when initially
presented to the court or at any tine before
trial:

(a) Was not supported by the material facts
necessary to establish the claimor defense;
or

(b) Would not be supported by the
application of then-existing law to those
mat eri al facts.

However, the losing party's attorney is not
personally responsible if he or she has
acted in good faith, based on the
representations of his or her client as to

t he existence of those material facts. |If
the court awards attorney's fees to a

cl ai mant pursuant to this subsection, the
court shall also award prejudgnment interest.

(2) Paragraph (1)(b) does not apply if the
court determ nes that the claimor defense
was initially presented to the court as a
good faith argunent for the extension,
nodi fi cation, or reversal of existing |aw or
the establishment of new law, as it applied
to the material facts, with a reasonable
expectati on of success.

(3) At any tinme in any civil proceeding or
action in which the noving party proves by a
preponder ance of the evidence that any
action taken by the opposing party,
including, but not limted to, the filing of
any pleading or part thereof, the assertion
of or response to any discovery demand, the
assertion of any claimor defense, or the
response to any request by any other party,
was taken primarily for the purpose of

unr easonabl e del ay, the court shall award
damages to the noving party for its
reasonabl e expenses incurred in obtaining
the order, which may include attorney's
fees, and other loss resulting fromthe

i mproper del ay.



(4) A notion by a party seeking sanctions
under this section nust be served but may
not be filed with or presented to the court
unl ess, within 21 days after service of the
nmotion, the chall enged paper, claim
defense, contention, allegation, or denia
is not withdrawn or appropriately corrected.

(5) In admnistrative proceedi ngs under
chapter 120, an administrative | aw judge
shall award a reasonable attorney's fee and
damages to be paid to the prevailing party
in equal anmobunts by the losing party and a
losing party's attorney or qualified
representative in the same manner and upon

t he sane basis as provided in subsections
(1)-(4). Such award shall be a final order
subject to judicial review pursuant to

s. 120.68. |If the losing party is an agency
as defined in s. 120.52(1), the award to the
prevailing party shall be against and paid
by the agency. A voluntary dism ssal by a
nonprevailing party does not divest the

adm ni strative |aw judge of jurisdiction to
make the award described in this subsection.

Custom Mobility is not entitled to an award of attorneys’
fees and costs pursuant to Section 57.105(1), Florida Statutes,
because the Motion for Summary Final Order filed by AHCA is not
a "claimor defense." Furthernore, even if the notion was a

"claimor defense,"” the request for an award of attorneys' fees
and costs is duplicative. |If Custom Mbility were the
prevailing party in the challenge brought pursuant to

Section 120.56(4), Florida Statutes, Custom Mobility woul d be
entitled to an award of reasonable attorneys' fees and costs

pursuant to Section 120.569(4), Florida Statutes. [|f Custom

Mobility were not the prevailing party in the instant case, it



woul d not be entitled to attorneys' fees and costs pursuant to
Section 57.105(1), Florida Statutes.?

CONCLUSI ON

Based on the foregoing, it is ORDERED that Custom
Mobility's Motion for Attorney's Fees and Costs Pursuant to
Section 57.105, Florida Statutes, is denied.

DONE AND ORDERED t his 24th day of August, 2007, in

Tal | ahassee, Leon County, Florida.

PATRICCA M HART

Adm ni strative Law Judge

Division of Adm nistrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675 SUNCOM 278-9675
Fax Filing (850) 921-6847

www. doah. state. fl. us

Filed wth the Cerk of the
Di vision of Adm nistrative Hearings
this 24th day of August, 2007.

ENDNOTES

1/ Al references herein to the Florida Statutes are to the 2007
edition unless indicated otherw se.

2/ It is noted that Custom Mbbility did not assert that AHCA s
Motion for Summary Final Order was filed "for the purpose of
unreasonabl e delay."” See 8 57.105(3), Fla. Stat.
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NOTI CE OF RIGHT TO JUDI Cl AL REVI EW

A party who is adversely affected by this Final Oder is
entitled to judicial review pursuant to Section 120.68, Florida
Statutes. Review proceedings are governed by the Florida Rules
of Appell ate Procedure. Such proceedi ngs are commenced by
filing the original Notice of Appeal with the agency clerk of
the Division of Adm nistrative Hearings and a copy, acconpani ed
by filing fees prescribed by law, with the District Court of
Appeal, First District, or with the District Court of Appeal in
the Appellate District where the party resides. The notice of
appeal nust be filed within 30 days of rendition of the order to
be revi ewed.



